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No. f)37f)

IN THE

United States Circuit Court of Appeals

For the Ninth Circuit

Pacific Indemnity Company

(a corporation),

Appellant,

YS.

United States of America,

Appellee.

APPELLANT'S PETITION FOR A REHEARING.

To the Honorable Curtis D. Wilbur, Presiding Judge,

and to the Associate Judges of the United States

Circuit Court of Appeals for the Ninth Circuit:

The appellant, Pacific Indemnity Company, most

earnestly petitions for a rehearing of this cause. The

writer with frank confidence states that seemingly

undeniable grounds exist for a rehearing.

Because this appears to be a case of the first im-

pression involving a question of major importance, we

are minded to try to write this petition in utter dis-

regard of the fact that we are merely advocates for

one of the parties. We specify the following:



GROUNDS FOR REHEARING.

1. The opinion inadvertently omits the question of

the amount of the judgment. The judgment is for the

sum of $1,000.00, but the bond specifies only a judg-

ment in the sum of $500.00.

2. This is a case prim ae impression is. It appears

to be the first reported adjudication holding such a

bond in a criminal case to the payment of a fine. The

principle laid down in the opinion is of importance

because of the great number of similar bonds of surety

companies now on file in criminal cases throughout

the coimtry.

3. The language of the bond appears to be the

usual and ordinary language of bonds in criminal

cases even where there is no fine.

4. The condition of the bond is limited to the pay-

ment only of damages and costs. The word "damages"

cannot be construed to include the payment of a fine,

in the light of the decisions of our Supreme Court.

5. For years our various Circuit and District

Courts have, as a matter of practical construction,

held that the condition of the instant bond does not

include the payment of a fine.

I.

THE OPIOTON INADVERTENTLY OMITS THE QUESTION OF
THE AMOUNT OF THE JUDGMENT. THE JUDGMENT IS

FOR THE SUM OF $1000.00, BUT THE BOND SPECIFIES

ONLY A JUDGMENT IN THE SUM OF $500.00.

At first, assuming solely for the purpose of argu-

ment that the principle laid down in the opinion is



correct, nevertheless, the opinion is not complete he-

cause it does not dispose of the rniestion of the amount

of the judi^raent.

''I\) emphasize this (juestion, we printed /// itah'rs

on i)ag(' 3 of the brief for appellant, the fact that the

instant bond specifies only a fine or judgment in the

sum of $500.00.

The precise lan.e^ua.e^e of the bond, thus italicized in

our brief, appears as follows on pa.^e 3 of said brief:

''Whereas, * * * a jud^rnent was rendered,

made and entered, against said .T. W. Randolph,
on the 20th day of June, 1928, * * * sentencing

said J. W. Randolph to be imprisoned for a term
of four years in the United States Penitentiary

and pay a fine in the sum of five htmdred (S500.-

00) dollars, and the said defendant J. W. Ran-
dolph having- obtained an order allowing an
appeal etc. * * *"

(See also the bond as set forth on page 13 of

the transcript.)

On page 6 of the brief for appellant and under the

heading "Specification of Errors and Wherein Said

Summary Judgment is Alleged to he Erroneous/' is

set forth specification No. 6, which reads as follows:

"6. The Court erred in giving said or any
judgment against the Pacific Indemnity Com-
pany, a corporation, in the simi of $1,000.00 be-

cause the bond in question does not mention any
fine in the sum of $1,000.00, or in any smn, against

the defendant J. W. Randolph save and except,

in only the recitation ])art thereof, a find in the

sum of $500.00."



(See also specification of error as to amount of

judgment, Trans, p. 28.)

Of course, the main question is whether the appel-

lant is liable under the instant bond for the payment

of any fine at all. Secondarily, if liable, the appellant

cannot possibly be liable for any sum in excess of the

sum of $500.00, which is the only money judgment

specified in the bond.

This bond was approved both as to substance and as

to form by the Court and by the United States Dis-

trict Attorney. (Trans, p. 15.)

It is elementary that a surety can stand on the

strict terms of its bond and these terms cannot be

altered or changed. The liability of the appellant, if

any at all, cannot be extended beyond the terms of its

contract. To the extent, and in the manner, and under

the circumstances pointed out in the obligation, the

appellant is bound, and no further.

23 Cal. Jtir. at page 1023, section 24, on Suretyship,

also adds:

"Sureties are favorites of the law and have a

right to stand upon the strict letter of their obli-

gation w^hen its terms are ascertained, and they

have a right to declare in their bond the terms

and conditions upon which they shall be bomid.

It is certain that a surety cannot be held to any

liability for w-hich he has not made himself re-

sponsible in his bond."

(See also pages 17 and 18 of brief for appellant

for rule strictissimi juris.)



ill determining tlie liability oi' the appellant on the

instant bond, no one can go beyond the four comers

of the bond. Jf the aj>pellant, under the bond as

written and approved, has any (concern with any judg-

ment, it can be concerned ordy with the judgment set

forth in the bond, namely, an imprisonment for the

term of four years and a fine in the sum of $500.00.

As stated in our opening brief, this is not a proceed-

ing to reform the bond and no such proceeding can

be taken. The bond, therefore, stands as written,

approved and filed, and must be construed as such.

We can readil}' understand how the minor question

of the amount is easily overlooked, in the face of the

importance of the major question involved in this

case. Because the question of amount is deteiTninable

upon most elementary principles, we will give no fur-

there heed thereto. We place this (luestion first in this

petition not because of its greater importance but to

insure the Court's attention thereto.

II.

THIS IS A CASE PRIMAE IMPRESSIONIS. IT APPEARS TO
BE THE FIRST REPORTED ADJUDICATION HOLDING SUCH
A BOND m A CRIMINAL CASE TO THE PAYMENT OF A
FINE. THE PRINCIPLE LAID DOWN IN THE OPINION IS

OF IMPORTANCE BECAUSE OF THE GREAT NUMBER OF
SIMILAR BONDS OF SURETY COMPANIES NOW ON FILE
IN CRIMINAL CASES THROUGHOUT THE COUNTRY.

We think it can fairly be stated that there is no

rej^oi-ted case in our federal jurisprudence holding

such a bond to the payment of a fine in a criminal



case. Thus far, neither counsel has found any such

case though both presumably have at least been rea-

sonably diligent.

By reason of our efforts, we believe we may truly

say that this is a case of the first impression involving

a far-reaching principle.

As we will hereafter show, the instant bond is the

ordinary and usual bond filed in a criminal case.

Hundreds of similar bonds must be on file throughout

the country and will be affected by any decision herein

made.

III.

THE LANGUAGE OF THE BOND APPEARS TO BE THE USUAL
AND ORDINARY LANGUAGE OF BONDS IN CRIMINAL

CASES EVEN WHERE THERE IS NO FINE.

The opinion says that the bond had "two condi-

tions" because the bond contained the followins: lan-

guage:
'^ Randolph desires said order allowing an ap-

peal to operate as a supersedeas and stay of

execution and to be admitted to bail and to be

permitted to be and remain at large."

Furthermore, the opinion indicates that the words,

"as a supersedeas and stay of execution" are super-

fluous unless these words refer to the fine because the

mere allowance of an appeal operates as a super-

sedeas and stay of the imprisonment.

To the foregoing, we suggest the following answers

:



(1) Tlie cifoi^esaid langniafte is not in the "fondi-

tion" of the bond but only in the recital poition

thereof.

(2) The aforesaid langua,u,-e a])})ears to be the

usual and ordinary lano^uage of a })ond in a criminal

case even where there is no fine.

On j)age 11 of the brief for appellant, the usual

"DC Form No. 43," a printed form of bond for a

criminal case, is referred to. This printed form can

be furnished by the office of the clerk of the United

States District Court in San Francisco. The original

of the instant bond is tjrpewritten and it really seems

that it was copied from the language of this printed

form, because the printed form contains the following

language

:

'^And whereas the said defendant

desires said writ of error (appeal) to operate a-s

a supersedeas and stay of execution, and be ad-

mitted to bail and to be permitted to be and
remain at large on bail pending said proceedings

in error (on appeal), etc."

For years, the Government furnished this fonn of

bond, printing the same for defendants, their counsel

and bondsmen. Never, as far as we can ascertain, has

the Government claimed that under this form of bond

the fine must be paid, unless the hond contains an

additional express provision for the payment of the

fine.

(3) The aforesaid language is not surplusage in a

criminal bond even where there is no fine, according
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to our Supreme Court, as we view the language of said

Supreme Court.

The mere allowance of a writ of error, or of an

appeal, does not operate as a suj^ersedeas or stay,

unless it is so provided by the Court, according to

our Supreme Court.

Bi the Blatter of Peter J. Claasen, 35 L. Ed. p. 409,

at p. 412. (The following parentheses are ours.)

"We are of the opinion, however, that a justice

of this court had authority not only to allow the

w^rit of error, but also to grant the supersedeas.

(This bespeaks a two-fold authority, the allow-

ance of the writ of error as distinct from the

granting of the supersedeas.) By section 1000 of

the Revised Statutes it is pro\dded that every

justice or judge signing a citation on any writ of

error shall take security for the prosecution of the

writ and for costs where the writ is not to be a

supersedeas and stay of execution, and for dam-

ages and costs w^here it is to be. (Agam a clear

distinction is pointed out, a writ of error itself

is not a supersedeas and stay of execution.) * * *

Section 107 of the Revised Statutes provides for

the manner in which a supersedeas may be ob-

tained on a writ of error. (It would seem a writ

of error may be obtained without being a super-

sedeas.)"

If our construction of the foregoing language of the

Supreme Court be correct, then the language of the

bond is not surplusage in a criminal case where there

is no fine.

It also seems to us that the case of Hanes v. U. S.,

299 Fed. 296, cited in the opinion, points out a differ-



ence between the allowance of a wi-it of error and the

allowance of a supersedeas. The Ilanes decision says:

"Su])ersedeas necessarily stays the execution of

a penitentiary sentence, but its allowance, etc.

* * *. Even when supersedeas is allowed * * *"

(Italics ours.)

Therefore, if our contentions be correct, the afore-

said language has its i)roper place and "is not sur-

plusage in a criminal bond for enlargement even

where there is no fine. If this be correct, the afore-

said language cannot be conclusively construed to

refer to a fine only. Furthermore, the condition of

the instant bond repels such a construction.

IV.

THE CONDITION OF THE BOND IS LIMITED TO THE PAY-
MENT ONLY OF DAMAGES AND COSTS. THE WORD
"DAMAGES" CANNOT BE CONSTRUED TO INCLUDE THE
PAYMENT OF A FINE, IN THE LIGHT OF THE DECISIONS
OF OUR SUPREME COURT.

Even if the aforesaid language of the instant bond

concerning supersedeas and stay can be construed as

surplusage unless it refers to a fine, to construe said

language as referring to a fine in this case is repelled

by the \qvy condition of the bond, which limits the

obligation to ])ayment only of "damages and costs."

The opinion says the word "damages" obligates to

pay the fine, citing in support a civil case of Catlett

V. Brodie. In the case of Catlett v. Brodie, a civil

action in debt, the sole question involved was the dis-
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missal of the appeals because the amount of the bonds

were less than the amounts of the judgments.

It certainly has been held for years that in a civil

case, upon an appeal from a money judgment, the

bond on appeal in the ordinary form for damages and

costs means the payment of the money judgment. In

a civil case there is nothing else to supersede except

the mere payment of money and no other construction

can be given to such a bond in a civil case.

But note, even in a civil case, the most cautious

language of our Supreme Court on this very subject

in the case of Pease v. Rathhim, 243 U. S. 273, 280,

wherein our Supreme Court says:

''It has long been settled that a bond in that

form binds the surety upon affirmance of a jttdg-

ment or decree for the mere payment of money,

to pay the amount of the judgment or decree."

(Italics ours.)

Cautiously, our Supreme Court limits its statement

to a case where there is only a judgment for the mere

payment of money. The words "mere pajanent of

money" are most persuasive when we consider the

matter which was at issue even in the civil case of

Pease v. Rathhun.

Pease v. Rathhiin involved the foreclosure of a lien,

a money judgment was entered, and the sole question

concerning the bond was whether the w^ord ''damages"

would include a deficiency. Even though this was a

civil case, and in the face of the ancient rule of con-

struction of such bonds in such civil cases, our Su-

preme Court said, "This objection raises a more
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serious question."—obviously meaning that it was a

serious (juestion whether the word ''damages" in-

cluded a deficiency in a civil foreclosure. It is further

worthy of notice that our Supreme Court did not

decide tliis question in tlie case of Pease v. RatMun,

but ])a8sed it for the reason that "we are, however,

relieved from deciding this question," because the

principal took care of the ol)ligation and the surety

was no longer interested.

If, even in a civil case, the construction of the word

''damages" is such an ancient and simple matter, why
did our Supreme Court in this civil case of Pease v.

Rathhioh say it is "a serious question," and w^hy did

our Supreme Court feel "relieved" to pass the ques-

tion, when it could simply say, according to the opin-

ion in the instant case, that its decisions, covering

more than a century disposed of tlio question?

Fortunately, howTver, we have another decision of

our Supreme Court, this time in a criminal case,

touching the word "damages."

In Re Peter J. Claasen, 35 L. Ed. jl 409 at ]). 412,

our Supreme Court clearly says

:

"In a criminal case, there are no damages; and
in such a case, the United States being a party,

it is provided by subdivision 4 of rule 24 of this

court that in cases where the United States are a

party no costs shall be allowed in this court for

or against the United States."

Our Supreme Court, when it wrote the decision in

the Claasen case, certainly had in mind the thought

that fines are imposed in criminal cases and yet, in
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speaking of supersedeas in a criminal case, says there

are no ''damages" in a criminal case.

The condition of the instant bond, ex indnstria,

omits any provision for the payment of a fine. Under

the decisions of our Supreme Court, it seems to us

that the word "damages" cannot include the payment

of a fine in a criminal case, and that in this matter

of first impression, this honorable Court should hesi-

tate to so hold, when even our Supreme Court refuses

as "a serious question" in a civil case to hold the

word "damages" to the payment of a deficiency.

V.

FOR YEARS OUR VARIOUS CIRCUIT AND DISTRICT COURTS
HAVE, AS A MATTER OF PRACTICAL CONSTRUCTION,

HELD THAT THE CONDITION OF THE INSTANT BOND
DOES NOT INCLUDE THE PAYMENT OF A FINE.

It is obvious from many federal decisions, some of

which are cited in appellant's brief, that various Cir-

cuit and District Courts have, ex indnstria, enacted

rules to the effect that in addition to the usual and

ordinary language (meaning damages and costs), the

condition of a bond in a criminal case must expressly

provide for the payment of a fine.

It is equally obvious that such federal Courts are

not merely acting idly and passing such rules as mere

gestures. If the usual and ordinary condition of a

bond in a criminal case for the payment of damages

and costs includes the payment of a fine, why then

have our Courts enacted such rules for bonds in
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criminal cases requirinfj the additiomil p^'ovfsiou for

the payment of a finef These (Vjurts certainly know

the century old rule of decisions in civil cases and

must believe that these civil decisions do not apply in

a criminal case, otherwise the rules are a mere work

of supererogation.

Even in (California we find Rule 75 of the Southern

District requiring that the condition of the bond in

a criminal case shall iiiclude, in addition to the usual

and common terms, an express provision for the pay-

ment of the fine. (See Cofniley v. U. S., 41 Fed. (2nd)

49.)

^liere can be no dispute as the meaning of the

words ''usual terms" of a bond. These words un-

doubtedly refer to words of the statute (28 U. S. C. A.

section 869) which provides:

"* * * The appellant shall prosecute his * * *

appeal to effect and if he fails to make his plea

good, shall answer all damages and costs
* * * J5

Justice Brandeis, in Pease v. Rathhiin, so holds in

speaking of the "common form'' of bond, when he

says

:

"The supersedeas bond was in the common
form, conditioned that the appellant shall prose-

cute its appeal to effect and answer all damages
and costs if it fails to make good its plea."

Justice Wilbur also observes this distmction hi

Connley v. U. S. (supra) Avhen he speaks of a bond

for the appellant Quirin with the usual conditions, as

distinguished fi*om a bond operating to secure the pay-

ment of the fine. Justice Wilbur savs

:
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a* * * j^ ig ordered that bail for appellant
* * * be fixed at * * * with the usual condi-

tions * * *. Such bail bond shall not operate

as a supersedeas in so far as concerns the issu-

ance of execution to collect the fines imposed

unless proper stipersedeas bonds are given for

that purpose," (Italics ours.)

And lastly, the case of Petei^s v. U. S., 20 Fed.

(2nd) at 741, is instructive.

In the Peters case, from the Eighth Circuit, there

was one of these rules above mentioned requiring that

the condition of the bond in a criminal case provide

additionally for the payment of a fine. The bond of

the appellant in the Peters case apparently, in addi-

tion to the usual and common terms, contained this

addition. Before the determination of his appeal, this

rule was revoked and appellant apparently claimed

that because the rule was revoked, his bond did not

cover the fine under the general principle that the

repeal of a penal law operates as a remission for

violation thereof before the repeal. The Court pains-

takingly and at great length answered this conten-

tion in the negative, justifying the rule, demonstrating

that the rule was enacted within its .iu^lif'i'^l powers,

and that the rule did not usurp the legislative func-

tion, just as many other decisions have, at length,

treated the sn.bject matter of such a rule—a rule

which, if the opinion in the instant case be correct, is

mere surplusage, and its existence vel no'}i utterly

immaterial.

If the opinion in our case be connect, the justices of

the Eighth Circuit in the Peters case could simply
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liave said, "Oiu- rule is of no c'ons(H[ueiice; vvlictlier

our rule exists or not is inunaterial; it makes no

difference whether your bond contains an express pro-

vision for the })ayment of tlie fine or not, because the

provision for tlie payment of a fine in your bond is

mere surpUisas^e and it is unnecessary for the reason

that the usual and common form of bond includes the

payment of a fine in a criminal case, accordmg to

century old decisions.''

Wherefore, it is respectfully submitted that a re-

hearing be a^ranted, not only because the amount of

the judgment as affirmed is erroneous, but also be-

cause the opinion on the major proposition involved,

as a matter of first instance, should not be permitted

to stand against the clear and cautious expressions

and thought of our Supreme Court and against the

years of practical construction of criminal bonds by

various Circuit and District Courts manifestly hold-

ing that the usual condition for the pajanent of ''dam-

ages and costs" does not include the payment of a fine

unless the bond so expressly provides, and against the

enactment of rules requiring such additional provision

in criminal bonds.

Dated, San Francisco,

June 27, 1931

.

a. e. coolet,

Louts Y. Croavley,

Attorneys for Appellant

and Petitioner.
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Certificate of Counsel.

I hereby certify that I am counsel for appellant and

petitioner in the above entitled cause and that, in my
judgment, the foregoing petition for a rehearing is

well founded in point of law as well as in fact and

that said petition for a rehearing is not interposed

for dela}^

Dated, San Francisco,

June 27, 1931.

Louts V. Crowley,

Of Counsel for Appellant

and Petitioner.


